Fund Management
AR

e B= 5 DN &= 3= @0 3= 4 0 — 3
= WO
= == HO=3E w34 -

N =E % [0 s 3= @ 3=
= QP = B0 == 3= &

N/ .
X LEXOLOGY.

\ Getting The Deal Through




Publisher
Tom Barnes
tom.barnes@lbresearch.com

Subscriptions
Claire Bagnall
claire.bagnall@lbresearch.com

Senior business development managers
Adam Sargent
adam.sargent@gettingthedealthrough.com

Dan White
dan.white@gettingthedealthrough.com

Published by

Law Business Research Ltd
87 Lancaster Road

London, W11 1QQ, UK

Tel: +44 20 3780 4147

Fax: +44 20 7229 6910

The information provided in this publication
is general and may not apply in a specific
situation. Legal advice should always

be sought before taking any legal action
based on the information provided. This
information is not intended to create, nor
does receipt of it constitute, a lawyer-
client relationship. The publishers and
authors accept no responsibility for any
acts or omissions contained herein. The
information provided was verified between
May and June 2019. Be advised that this is
a developing area.

© Law Business Research Ltd 2019
No photocopying without a CLA licence.
First published 2015

Fifth edition

ISBN 978-1-83862-124-7

Printed and distributed by

Encompass Print Solutions
Tel: 0844 2480 112

www.lexology.com/gtdt

Fund Management
2019

Contributing editor
Michelle Moran
K&L Gates LLP

Lexology Getting The Deal Through is delighted to publish the fifth edition of Fund Management,
which is available in print and online at www.lexology.com/gtdt.

Lexology Getting The Deal Through provides international expert analysis in key areas of
law, practice and regulation for corporate counsel, cross-border legal practitioners, and company
directors and officers.

Throughout this edition, and following the unigue Lexology Getting The Deal Through
format, the same key questions are answered by leading practitioners in each of the jurisdictions
featured. Our coverage this year includes a new Global Overview and new chapters on France
and Thailand.

Lexology Getting The Deal Through titles are published annually in print. Please ensure you
are referring to the latest edition or to the online version at www.lexology.com/gtdt.

Every effort has been made to cover all matters of concern to readers. However, specific
legal advice should always be sought from experienced local advisers.

Lexology Getting The Deal Through gratefully acknowledges the efforts of all the contribu-
tors to this volume, who were chosen for their recognised expertise. We also extend special
thanks to Michelle Moran of K&L Gates LLP, the contributing editor, for her assistance in devising
and editing this volume.

WY @
Y LEXOLOGY

London
June 2019

Reproduced with permission from Law Business Research Ltd
This article was first published in July 2019
For further information please contact editorial@gettingthedealthrough.com

© Law Business Research 2019



Contents

Global overview

Michelle Moran
K&L Gates LLP

France

Arnaud Pince
De Pardieu Brocas Maffei

Germany

Tarek Mardini and Sebastian Kapplinger
P+P Pollath + Partners

Greece

Michael Tsibris and Giannis Koumettis
Souriadakis Tsibris

Hong Kong

Vivien Teu and Christina Suen
Vivien Teu & Co LLP

Ireland

Sarah Cassidy and Shane Geraghty
Dillon Eustace

Japan
Kiyomi Kikuchi and Kazuyuki Wakasa
TMI Associates

Luxembourg

Marc Meyers and Veronica Aroutiunian
Loyens & Loeff Luxembourg SARL

17

25

32

40

48

55

Norway 63

Bgrge A Grgttjord and Johan Christian Kongsli
Advokatfirmaet Grette AS

Portugal 71

Pedro Simdes Coelho, Ricardo Seabra Moura and Carlos Filipe Couto
Vieira de Almeida

South Africa 78
Johan Loubser and Jessica Blumenthal

ENSafrica

Sweden 87

Fredrik Wilkens, Emma Stuart-Beck and Lave Nilsson
Advokatfirman Vinge

Switzerland 94

Urs Hofer and Alexander Eichhorn
Walder Wyss Ltd

Thailand 103

Apisith John Sutham
Apisith & Alliance Ltd

United Kingdom 108

Michelle Moran
K&L Gates LLP

United States 118

Michael W McGrath, Clair E Pagnano, Pablo J Man
and Abigail P Hemnes
K&L Gates LLP

Fund Management 2019

© Law Business Research 2019



GREECE

Souriadakis Tsibris

Greece

Michael Tsibris and Giannis Koumettis
Souriadakis Tsibris

Fund management

1 Howis fund management regulated in your jurisdiction?
Which authorities have primary responsibility for regulating
funds, fund managers and those marketing funds?

Fund management is governed by two main sets of rules, depend-
ing on the nature of the collective investment undertakings (funds)
the fund manager purports to manage: more specifically, the imple-
menting regime of the EU Undertakings for Collective Investments in
Transferable Securities Directive 2009/65/EC (UCITS IV) as amended
by Directive 2014/91/EU (UCITS V) and the Alternative Investment
Fund Managers Directive 2011/61/EC (AIFMD).

The Greek UCITS IV implementing regime consists of Law
No. 4099/2012, as amended, and in force and the Hellenic Capital
Market Commission (HCMC) Decisions Nos. 15/633/20.12.2012;
16/633/20.12.2012; 17/633/20.12.2012 and 1/756/18.5.2016, as well
as Circular No. 55 of the HCMC and regulates the management of
funds that qualify as UCITS under the UCITS IV and V Directives and
their managers.

UCITS include two basic types of collective investment undertak-
ings: mutual funds and variable capital investment companies. Both
fund types are open-ended and they will collectively be referred to
below as ‘UCITS’.

The Greek AIFMD implementing regime, consisting of Law
No. 4209/2013, as amended, regulates the management of funds
that qualify as alternative investment funds (AIFs) under the AIFMD.
Certain types of locally regulated collective investment undertakings
fall under the definition of an AIF, more specifically the following:

closed-ended venture capitals regulated under Law No. 2992/2002

(AKESs);

portfolio investment companies

No. 3371/2005 (AEEXs); and

real property management companies regulated under Law

No.2778/1999 (AEEAPs).

regulated under Law

Other, non-regulated types of non-UCITS funds also fall under the defi-
nition of an AIF.

The supervisory authority for both types of funds and their manag-
ers, as well as those marketing funds, is the HCMC.

To the extent fund marketing includes the provision of investment
services (eg, investment advice), persons engaged in this activity are also
subject to the local Markets in Financial Instruments Directive 2014/65/
EU (MIiFID II) implementing regime, namely, Law No. 4514/2018, and
HCMC Decision No. 1/808/7.2.2018.

The local UCITS, AIFMD and MiFID regimes do not deviate from
the respective EU Directives.

2 Isfund administration regulated in your jurisdiction?

Fund administration is included in the broader scope of the term
‘fund management’ in respect of both UCITS managers and AIFs. The
functions consisting of fund administration are subject to the aforemen-
tioned laws and regulations, but are not, per se, regulated.

28

3 Whatis the authorisation or licensing process for funds? What
are the key requirements that apply to managers and operators
of investment funds in your jurisdiction?

The authorisation process depends on the type of the fund.

UCITS

For the establishment of a UCITS fund (mutual fund or variable capi-

tal investment company), the prior authorisation of the HCMC must be

obtained. This requires filing the following documents, in Greek, with

the HCMC:

- the fund’s regulation or constitutional documents signed by the
management company and the custodian;

- a statement of the credit institution about the acceptance of its
appointment as custodian; and
a detailed list of the fund’s assets, the total of which must be at least
€300,000.

The fund is granted a licence provided that the HCMC has approved the
above documents after having ascertained that they are compliant with
the provisions of Law No. 4099/2012.

AIFs (generally)
There is no obligation for AIFs to be authorised; the authorisation obli-
gation applies to alternative investment fund managers (AIFMs).

AKESs
No licensing or authorisation procedure is provided for AKESs; however,
these entities must comply with the provisions of Law No. 2992/2002.

AEEXs

An HCMC licence must be obtained before operating an AEEX. The pro-

cedure involves filing a set of documents with the HCMC proving that:
the AEEX has the necessary technical and financial resources;
the AEEX’s directors have the necessary professional experience,
skills and reliability (the criteria are also stipulated in HCMC
Decision No. 4/452/1.11.2007);
the AEEX’s shareholders are also suitable for holding a sharehold-
ing in the AEEX;
a credit institution authorised in Greece has accepted its
appointment as custodian for holding the assets of the AEEX; and
the AEEX has fully paid the initial share capital.

The HCMC must reply to the application by granting a licence or reject-
ing the application, within three months of'its filing. Within six months
of obtaining an authorisation, AEEXs are obliged to have achieved
the listing of their shares on a regulated market operating in Greece.
Otherwise, authorisation is revoked by the HCMC.

AEEAPs
An HCMC licence must be obtained before establishing an AEEAP. This
requires the prior granting of an authorisation to the fund management
company and the approval of the appointment of the custodian, as well
as the funds’ regulation.

In order to obtain a licence, the AEEAP must file an application to
the HCMC, accompanied by documentation proving that:
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- the said requirements (authorisation of fund management com-
pany, etc) have been fulfilled;
the managers or directors and the custodian of the fund have the
necessary experience in the area of real estate investments; and
the regulation of the fund includes sufficient provisions for the pro-
tection of the interests of its unitholders.

Furthermore, the AEEAP must submit a detailed list of its assets (Which
must have a minimum value of €10 million) and a detailed analysis of its
investment plan. There are also certain requirements for the managers,
which depend on whether each manager qualifies as a UCITS manager
or an AIFM.

UCITS managers

Entities that intend to provide UCITS management services must obtain
a prior authorisation by the HCMC. To this end, they must submit an
application to the HCMC that must include, inter alia, a list of the ser-
vices they intend to provide, details of their shareholders, information
about their organisational structure and their technical and financial
resources, so as to prove that they have in place appropriate and ade-
quate administrative and accounting procedures and internal audit poli-
cies to reduce the risk of investors suffering losses. Simultaneously with
such filing, the applicant must pay the HCMC initial fees that amount
to €5,000 for the basic authorisation (fund management only) plus
€2,000 for each additional service (such as portfolio management and
investment advice). The HCMC must reply to this application within
six months. UCITS managers authorised by the competent supervisory
authority of another member state regarding their intention to market
units or shares in Greece are subject to a set filing fee of €1,000 plus 2.4
per cent stamp duty per sub-fund or per UCITS with no sub-fund, and
annual (maintenance) fees of €1,000 plus 2.4 per cent stamp duty per
sub-fund.

AIFMs
Entities that intend to provide AIF management services in Greece
must also obtain a prior authorisation by the HCMC, unless they fall
within the exemption provided in article 3 of Law No. 4209/2013 (ie,
the assets under their management do not exceed the amount of
€100 million when leverage has been used, or €500 million when lever-
age has not been used). To this end, they must submit an application to
the HCMC, which must include detailed information regarding, inter
alia, the following:
the natural persons conducting their operations;
- identities of their shareholders with qualified holdings;
their programme of activities and information on their remunera-
tion policies and practices; and
- information on arrangements for the delegation and sub-delegation
of their functions to third parties.

Moreover, applicants must provide detailed information about the
ATFs they intend to manage, including information about their invest-
ment strategies, rules of incorporation and place of establishment of
their master and feeder AIFs, and information about their depositary.
The above-mentioned filing fees apply accordingly to Greek AIFMs
(ie, €5,000 for the basic authorisation (fund management only) plus
€2,000 for each additional service) as well as the initial and mainte-
nance fees (€1,000 plus 2.4 per cent stamp duty), which also apply to
AIFMs authorised by the competent authority of another member state,
regarding their intention to market units or shares in Greece.

4 Whatis the territorial scope of fund regulation? Can an
overseas manager perform management activities or provide
services to clients in your jurisdiction without authorisation?

The fund regulatory regime is applicable to fund management services
provided in Greece. An overseas manager performing fund manage-
ment activities or providing services in Greece may not do so without
the proper local authorisation unless an EU passport is used.

5 Isthe acquisition of a controlling or non-controlling stake
in a fund manager in your jurisdiction subject to prior
authorisation by the regulator?

Any acquisition of a shareholding in a UCITS manager that results in a
shareholder reaching, exceeding or falling below 20, 33.3 or 50 per cent

www.gettingthedealthrough.com

of its share capital is subject to the prior approval of the HCMC. To this
end, the respective shareholder must notify the HCMC in advance of
the purported share transfer.

6 Arethere any regulatory restrictions on the structuring
of the fund manager’s compensation and profit-sharing
arrangements?

UCITS funds

There are no regulatory restrictions. However, clear reference must
be made in the fund’s regulation as well as the key investor informa-
tion document about the amount (or method of calculation) of the
fund manager’s compensation, and the timing and procedure of dis-
tributing profits to unitholders. The UCITS in both subscription and
redemption forms must indicate the exact commission rate with which
the unitholder is charged when subscribing or redeeming its units or
shares. Recently, two new articles, 23A and 23B, were introduced to
Law No. 4099/2012, setting out the principles for the establishment
and application of remuneration policies and practices in respect of
staff and senior management of fund managers.

ATIFs

There are no regulatory restrictions. However, the fund manager must
disclose to investors a description of all fees, charges and expenses
and of the maximum amounts thereof that are directly or indirectly
borne by investors. Extended rules have been laid down about remu-
neration of staff and senior management of fund managers, which are
detailed in article 13 of Law No. 4209/2013, implementing Annex II of
the AIFMD.

Fund marketing

7 Does the marketing of investment funds in your jurisdiction
require authorisation?

Yes. Marketing of investment funds is permitted on the condition that
the fund and the fund management company hold a licence granted by
the HCMC. To the extent marketing activities involve the provision of
one or more investment services (eg, investment advice), a MiFID II
licence is also required. The UCITS funds authorised in another mem-
ber state intending to market units or shares in Greece must appoint, in
writing, at least one paying agent and a distributor that will be respon-
sible for the marketing in Greece.

The paying agent must be a credit institution domiciled either in
Greece or in another country with a branch located in Greece. The
paying agent is the intermediary responsible for providing the finan-
cial services of a UCITS fund, responsible for fulfilling the monetary
elements of the subscription and redemption orders and other trans-
actions necessary for the marketing activities. In particular, the paying
agent has to provide at least the following financial services:

+  receiving the cash equivalent funds for subscriptions and making
payments for redemptions;

making coupon and dividend payments; and

dealing with any settlement differences arising when switching

between compartments.

The distributor may take the form of a credit institution, management
company, insurance company or investment firm, either domiciled
in Greece or in another country with a branch located in Greece. The
distributor is the intermediary responsible for providing at least the
following marketing services: processing subscription and redemption
forms to the paying agent and supplying a series of requisite informa-
tion to unitholders. The distributor must also report to the HCMC the
statistical data of the UCITS marketed in Greece.

A UCITS fund may appoint more than one paying agent or dis-
tributor, or both, and where the latter is a credit institution, it may be
appointed with both intermediary roles.

8 What marketing activities require authorisation?

There is no specific list of activities that qualify as ‘marketing’ and thus
require authorisation. However, the regulatory position taken by the
HCMC is that all active marketing activities (including, for example,
sending fund material, making personal communications via tele-
phone, fax, email, personal meetings or roadshows, using local media
or websites dedicated to Greek investors to promote funds or making
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public announcements) must be deemed to constitute licensable mar-
keting activities, as long as they are product-specific. Therefore, generic
discussions about the manager or the general financial and investment
environment, generic brand advertising (without naming a specific
fund), as well as actions such as the distribution of business cards,
the distribution of newsletters or other presentations or announce-
ments not naming a specific fund, are not included in the scope of the
authorisation requirement. Passive marketing (ie, responding to unso-
licited requests submitted by investors or potential investors (reverse
solicitation)) is not deemed to constitute marketing in this respect and
therefore does not require authorisation. However, to be considered
unsolicited, a client request must be product specific and the manager
may only provide the requested product. It is advisable that reverse
solicitation is evidenced in writing.

9 Whatis the territorial scope of your regulation? May an
overseas entity perform fund marketing activities in your
jurisdiction without authorisation?

All activities performed towards Greek residents when in Greece are
included in the scope of the licensing requirement. Activities towards
Greek residents when they are outside Greece are not included in the
scope of the said requirement.

10 Ifalocal entity must be involved in the fund marketing
process, how is this rule satisfied in practice?

All actual contact towards Greek investors or potential investors must
be performed by licensed entities. In the case of AIFs, marketing activi-
ties may only be performed by the fund manager of the AIF or locally
authorised investment firms and credit institutions.

11 What restrictions are there on intermediaries earning
commission payments in relation to their marketing activities
in your jurisdiction?

There are no specific restrictions regarding commission payments for
intermediaries’ marketing activity to the intermediary itself. However,
according to fund management requirements, the procurement pol-
icy must be clearly defined in the UCITS rules (see question 6). For
remuneration payable to intermediaries, in particular, the fund man-
ager must disclose to the UCITS any procurement to third parties,
accurately and reasonably, prior to the provision of the service. Such
remuneration shall be paid in order to enhance the quality of the rel-
evant service and does not preclude the fund manager to act in the best
interests of the UCITS.

Retail funds

12 What are the main legal vehicles used to set up a retail fund?
How are they formed?

The main legal vehicles for setting up a retail fund are: a UCITS open-
ended fund, an AKES, an AEEX and an AEEAP. Since the recent
amendment of article 109 of Law No. 4209/2013, implementing the
AIFMD, all types of funds can now be marketed and sold to retail inves-
tors under the conditions set out therein. Therefore, all existing fund
types are retail funds. The main characteristics of the said fund types
are the following.

UCITS

This is a fund that is compliant with the UCITS IV Directive. UCITS are
structured as open-ended collective investment schemes and can take
the form of a mutual fund or a variable capital investment company.
The assets of a mutual fund must be managed by a dedicated fund
management company, whereas a variable capital investment com-
pany may be self-managed.

AKES

This is a closed-ended fund. Its manager must have been authorised
as an AIFM. Its establishment requires the execution of an agree-
ment between its unitholders, the fund manager and a custodian. The
HCMC supervises the operation of AKESs. Its fund manager must have
an initial share capital of at least €100,000 and the total assets of the
fund must be at least €3 million.

30

AEEX

This is a closed-ended fund (in corporate form), whose initial share
capital must be at least €500,000. Before establishment, an AEEX
must obtain approval from the HCMC. To this end, it must file with
the HCMC documentation about its internal policies and procedures
and evidence about the appropriateness of its directors, managers and
shareholders.

AEEAP

This is a closed-ended fund investing in real property. It is managed
by a fund management company with an initial share capital of at least
€25 million, which is fully payable upon establishment of the company.
The fund management company must be 51 per cent controlled by an
authorised credit institution or insurance company.

13 What are the key laws and other sets of rules that govern retail
funds?

The principal laws governing retail funds are as follows:

- UCITS: Law No. 4099/2012 (implementing UCITS 1V),
HCMC Decisions Nos. 15/633/20.12.2012; 16/633/20.12.2012;
17/633/20.12.2012 and 1/756/18.5.2016 and HCMC Circular No. 55
(in English);

AIFs (generally): Law No. 4209/2013 (implementing the AIFMD);

- AKESs: Law No. 2992/2002;

- AEEXs: Law No. 3371/2005; and

«  AEEAPs: Law No. 2778/1999.

14 Must retail funds be authorised or licensed to be established
or marketed in your jurisdiction?

Yes. Retail funds must be authorised by the HCMC in order to be estab-
lished or marketed in Greece.

15 Who can market retail funds? To whom can they be
marketed?

Only authorised entities (fund management companies, investment
firms and credit institutions) can market retail funds. UCITS funds can
be marketed to both retail and professional investors.

All funds that qualify as AIFs (ie, AKESs, AEEXs and AEEAPSs) can
be marketed to both professional and retail investors.

Professional investors are defined within the meaning of Annex II
of Law No. 4514/2018, implementing MiFID II. These are deemed to
include the following:

- credit institutions;

investment firms;
other authorised or regulated financial institutions;
insurance companies;
collective investment schemes and management companies of
such schemes;
pension funds and management companies of such funds;
commodity and commodity derivatives dealers;
local corporations;
portfolio investment companies and other institutional investors;
large undertakings meeting at least two of the following require-
ments: a balance sheet total of at least €20 million, a net turnover
of atleast €40 million and ownership of at least €2 million in funds;
national and regional governments, public bodies that manage
public debt, central banks, international and supranational insti-
tutions such as the World Bank, the International Monetary Fund,
the European Central Bank (ECB), the European Investment Bank
and other similar international organisations; and

other institutional investors whose main activity is to invest in

financial instruments, including entities dedicated to the securiti-

sation of assets or other financing transactions.

Retail investors are investors other than those described above as pro-
fessional investors, provided that the following conditions are met:
the investors undertake to invest at least €100,000 per AIF and per
investor; and they state in writing, in a document separate from the
agreement concluded for the undertaking of the investment, that they
are aware of, and fully understand the risks connected with, the rel-
evant investment.
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16 Arethere any special requirements that apply to managers or
operators of retail funds?

Other than those set out in question 3, there are no special requirements
applicable to managers or operators of retail funds.

17 What are the investment and borrowing restrictions on retail
funds?

Depending on their type, each fund is subject to different investment
and borrowing restrictions.

UCITS

The UCITS IV rules on permitted investments and restrictions generally
apply (articles 59 to 60 of Law No. 4099/2012, implementing articles 51
to 54 of UCITS IV).

AIFs

There are no specific investment or lending restrictions applicable to all
AlFs. However, each particular type of fund (AKES, AEEX and AEEAP)
has its own investment restrictions, as described below.

AKES

An AKES may invest in businesses established in Greece or another EU
member state. It may also invest in businesses established in third coun-
tries provided that such businesses are active in the production or ren-
dering of services in Greece. It may invest in listed or non-listed equity.
In the case of investment in listed equity, the AKES may not participate
in the share capital of anissuer with a percentage of less than 15 per cent.
It may also invest in business bonds, also subject to the 15 per cent con-
dition. Finally, it may deposit its reserves in bank accounts and money
market instruments.

An AKES may not invest more than 20 per cent of its assets to trans-
ferable securities of the same issuer. It may also not invest to transferable
securities of entities related to a unitholder or issuers whose share capi-
tal belongs to a unitholder or his or her relatives, to a percentage equal
to or greater than 25 per cent. The aforementioned restrictions do not
apply if the investment is approved by 100 per cent of the unithold-
ers and on the additional condition that the said investment does not
exceed 30 per cent of the total assets of the AKES.

AEEX

The investments of an AEEX shall comprise transferable securities,
money market instruments, UCITS, non-UCITS, deposits and deriva-
tives. AEEXs may not invest in precious metals and may not enter into
borrowing to an extent greater than 35 per cent of the current value of
their assets. AEEXs’ investments are also subject to certain qualitative
restrictions for the purpose of avoiding exposure to a single issuer and
to the same type of financial instruments (eg, units of other collective
investment schemes).

AEEAP

An AEEAP may only invest in the following assets: real estate at a rate of
at least 80 per cent of its assets; money market instruments; and cash,
deposits or equivalent liquidity credit securities, up to 10 per cent of its
assets. An AEEAP is not permitted to invest in precious metals or war-
rants related thereto.

18 Whatis the tax treatment of retail funds? Are exemptions
available?

The establishment of a UCITS, an AEEX or an AEEAP is generally
exempted from any tax, duty and charges. Incomes of UCITS from
transferable securities are also exempted from any tax or duty, with the
exception of income from dividends distributed by Greek issuers, which
is subject to a withholding tax with the respective rate of 10 per cent.
In respect of interest rates from bond loans in particular, the exemp-
tion applies under the condition that the respective bonds have been
acquired at least 30 days before their coupon date.

The UCITS manager is obliged to pay a tax calculated on a daily basis
on the six-month average of its assets. The tax rate, depending on the
type of investment of the fund, ranges between 10 and 11 per cent of the
applicable ‘main refinancing operations rate’ determined by the ECB.

Any income and capital gains obtained by unitholders from their
participation in a UCITS fund is free of all taxes, duties and charges.

www.gettingthedealthrough.com

The AEEAP and its subsidiaries are obliged to pay an annual asset
tax that is equal to the 10 per cent tax of the respective ECB current
intervention rate (reference rate), incremented by one percentage point
and calculated on the average of their investments, plus their reserves,
at current market prices as shown in the biannual investment state-
ments. This tax rate cannot be lower than 0.75 per cent on an annual
basis. The tax is payable to the competent tax authority within the first 15
days of the month following the period recorded in the biannual invest-
ment statement. Upon payment of this tax, the tax liability of the com-
pany and its shareholders is exhausted.

There are no similar exemptions for other types of funds and there-
fore the respective revenues are taxed with the applicable income tax
rate. Unitholders of an AKES are taxed as co-owners of the assets that
belong to the AKES for any income obtained thereby.

19 Must the portfolio of assets of a retail fund be held by a
separate local custodian? What regulations are in place to
protect the fund’s assets?

The assets of funds must be held by a separate custodian, which must
be a credit institution licensed either in Greece or in another EU mem-
ber state and subject to the Capital Requirements Directive (CRD).
The applicable provisions of Law No. 4261/2014, implementing the
CRD, govern the keeping of the assets and cash of the funds.

20 What are the main governance requirements for a retail fund
formed in your jurisdiction?

The main governance requirements for UCITS funds can be summa-

rised as follows. A UCITS must:
be authorised by the HCMC;

- have in place adequate regulations or constitutional documents;
adhere to specific rules regarding the evaluation of its assets;
be managed by an authorised fund management company;

- appoint an authorised credit institution or investment firm (which
fulfils the preconditions specified in article 36, paragraph 1(b) of
Law No. 4099/2012) as custodian for holding its assets;

+  provide specific information and documents to investors;
adhere to specific investment rules and restrictions;
have in place and comply with specific risk management rules and
policies;
adhere to specific transparency requirements (publication of annual
and semi-annual reports); and

+ adhere to specific promotion and advertising rules.

The main governance requirements for AIFs can be summarised as

follows:
AIFMs must ensure the proper and independent evaluation of all
AIFs they manage;

- annual reports must be published for every AIF managed;
proper procedures and policies must be in place for ensuring
that delegation is not affecting compliance with the applicable
provisions;
appropriate information must be provided to investors;
reports must be submitted to the HCMC; and

- notifications must be made in the case of significant shareholdings
in non-listed companies and in the case of acquiring control over
such companies.

21 What are the periodic reporting requirements for retail funds?

UCITS are obliged to make available to investors an annual and a
semi-annual report with the content described in Law No. 4099/2012
(article 77), their prospectus (article 76) and a key investor information
document. The prospectus shall consist of the documents specified in
Schedule A of Annex I of Directive 2009/65/EC, whereas the annual
and semi-annual report shall consist of all the information included
in Schedule B of the said Annex (this is detailed in HCMC Decision
No. 17/633/20.12.2012).

AIFMs must make available to investors an annual report for each
fund they manage. The annual report must have the content specified
in Law No. 4209/2013, implementing the AIFMD (article 23), including
at least their balance sheet or statement of assets and liabilities, their
income and expenditure account, an activities report and the total
remuneration amount - both fixed and variable - of both ordinary staff
and senior management.
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AIFMs must also report to the HCMC on the principal markets and
instruments in which they trade on behalf of the AIFs they manage.
The information to be included in the said reporting is also specified in
article 24 of Law No. 4209/2013, implementing article 24 of the AIFMD
without significant changes.

22 Canthe manager or operator place any restrictions on the
issue, transfer and redemption of interests in retail funds?

Restrictions on the issue, transfer and redemption of interests in funds
are specified by the respective laws and regulations and the fund man-
ager may not place additional restrictions.

Non-retail pooled funds

23 What are the main legal vehicles used to set up a non-retail
fund? How are they formed?

There are no types of fund under Greek law that are classified as non-
retail because all fund types can be (and typically are) oftfered to both
professional and retail investors.

24 What are the key laws and other sets of rules that govern non-
retail funds?

See question 23.

25 Must non-retail funds be authorised or licensed to be
established or marketed in your jurisdiction?

See question 23.

26 Who can market non-retail funds? To whom can they be
marketed?

See question 23.

27 Do investor-protection rules restrict ownership in non-retail
funds to certain classes of investor?

See question 23.

28 Are there any special requirements that apply to managers or
operators of non-retail funds?

See question 23.

29 Whatis the tax treatment of non-retail funds? Are any
exemptions available?

See question 23.

30 Must the portfolio of assets of a non-retail fund be held by
a separate local custodian? What regulations are in place to
protect the fund’s assets?

See question 23.

31 What are the main governance requirements for a non-retail
fund formed in your jurisdiction?

See question 23.

32 What are the periodic reporting requirements for non-retail
funds?

See question 23.

Separately managed accounts

33 How are separately managed accounts typically structured in
your jurisdiction?

This activity is described as ‘portfolio management’ and it is a MiFID II
investment activity that can be duly exercised bylocally licensed invest-
ment firms or entities using their EU passport. This activity may also be
exercised by UCITS fund managers and AIFMs on the condition that
they hold a ‘top-up’ licence for this activity. This licence can be pro-
cured by application to the HCMC, on the condition that the respective
fund manager already holds or has applied for a licence for its basic
activity, namely, fund management.

34 What are the key legal issues to be determined when
structuring a separately managed account?

The MiIFID II organisational and conduct of business rules apply when
providing portfolio management services to clients. The level of liabil-
ity of the portfolio manager can be contractually agreed between the
parties in accordance with applicable law; note, however, that, pursuant
to the Greek Civil Code (article 332), liability owing to gross negligence
or wilful misconduct cannot be contractually waived. The provisions
of the Consumer Protection Law (No. 2251/1994) are also applicable
when services are provided to persons qualifying as ‘consumers’.

35 Isthe management or marketing of separately managed
accounts regulated in your jurisdiction?

The management of separately managed accounts is regulated as a
MIFID II investment service (portfolio management) in Greece. The
provision of portfolio management to Greek clients must be in line with
the provisions of Law No. 4514/2018, implementing MiFID II, as well
as HCMC Decision No. 1/808/7.2.2018.

Fund managers providing portfolio management via separately
managed accounts are also subject to the aforementioned legal and
regulatory provisions while exercising this activity.

General

36 Are there proposals for further regulation of funds, fund
managers or marketers of funds in your jurisdiction?

No such proposals have been submitted to the Greek parliament for
approval, nor are any currently under discussion. It should be noted
that, in January 2018, Law No. 4514/2018, implementing MiFID II,
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came into force; however, its provisions have not yet radically affected
the Greek fund management regime.

Upon issuance of the European Commission’s delegated act
referred to in article 67(6) of the AIFMD, certain changes may also
occur in the provisions of Law No. 4209/2013. According to the
Commission’s letter addressed to the European Securities and Markets
Authority (ESMA), the relevant decision is intended to be taken when
a sufficient number of countries have been appropriately assessed; the
first wave of countries has already been assessed using ESMA’s advice,
published in September 2016.

It is also possible that changes in the tax treatment of funds and
unitholders will be effected in the near future.

37 Outline any specific requirements for stock-exchange listing
of retail and non-retail funds.

The listing of a UCITS on a regulated market operating in Greece
(exchange traded funds) requires the appointment of a market maker
and the full deposit of all assets of that UCITS to a custodian, as per the
applicable UCITS IV rules. In the case of delisting, the unitholders may
request the redemption of their units (sell-out right).

www.gettingthedealthrough.com

Forthelistingofan AEEX to aregulated market operatingin Greece,
the minimum amount of the initial public offering is €10 million. If an
AEEX does not reach this subscription amount, the listing is cancelled
and any amounts paid by investors for their participation therein are
returned to them.

38 Isitpossible to redomicile an overseas vehicle in your
jurisdiction?

Yes. For this purpose, the fund must obtain authorisation by the HCMC.

39 Are there any special rules relating to the ability of foreign
investors to invest in funds established or managed in
your jurisdiction or domestic investors to invest in funds
established or managed abroad?

There are no specific rules on this matter. There are generally no
restrictions on the investment of foreign investors in Greek funds.
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